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T

HE PEACE BRIDGE, LOCAT ED AT
the end of Lake Erie, connects the United
States to Canada. Opened in 1927, it was
named to commemorate 100 years of peace
between the two countries and remains one of
North America’s most important commercial ports.
Notwithstanding the close ties between Canada and the
United States, there is an important difference in the way that
mergers are reviewed on either side of the border. In Canada,
the efficiencies defense is typically credited and increasingly
determines the outcome of transactions that would otherwise
be considered anticompetitive under the law. In the United
States, efficiencies are seldom credited and almost never influence the outcome of mergers that are otherwise deemed anticompetitive. This is important because a significant number
of mergers are reviewed by both the Canadian Competition
Bureau (the Bureau) and the U.S. antitrust agencies.1
The differing treatment of efficiencies can lead to different results on different sides of the border.2 This is despite the
fact that U.S. government officials stated in the aftermath of
GE/Honeywell that convergence is desired whenever possible to avoid one authority blocking a transaction that may be
procompetitive and efficiency-enhancing in another.3 As discussed in this article, when it comes to efficiencies, the differences are greater than the similarities.

Background
Efficiencies remain the primary rationale for almost all mergers; they allow the merging firms to achieve economies of
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scale and scope in production, staff rationalization, financial
synergies (e.g., lower cost of capital), and other synergies.4
Intergovernmental agencies such as the Organization for
Economic Co-operation and Development (OECD), as well
as most antitrust authorities, have generally acknowledged the
importance of an assessment of efficiencies in merger review.5
The International Competition Network recommends that
competition agencies include an assessment of potential efficiencies in their overall merger review analytical framework,
noting that certain efficiencies “may bring synergies on a
potentially continuous basis, thus enhancing the potential
performance of the merged entity and the potential benefit
to competition and consumers.” 6
While the U.S. Horizontal Merger Guidelines expressly
recognize that “a primary benefit of mergers to the economy
is their potential to generate significant efficiencies,” 7 the
U.S. Supreme Court has not expressly recognized an efficiencies defense for mergers. However, the Sixth, Eighth,
Eleventh, and District of Columbia Circuits, and most
recently, the Ninth Circuit, have at least suggested that efficiencies could save the day for the right merger—although
the Ninth Circuit recently cautioned that “we remain skeptical about the efficiencies defense in general and about its
scope in particular.” 8
By contrast, the Supreme Court of Canada has recently
approved a merger to monopoly based on the efficiencies
defense, noting that only “marginal efficiency gains are
required for the defense to apply.” 9 Questions remain in both
countries and in cross-border cases as to how efficiencies
are to be treated in strategic mergers. This is particularly
important given the 2014 publication of the Best Practices on
Cooperation in Merger Investigations by the U.S. antitrust
agencies and the Bureau, which encourages them to work
together.10
Regardless of whether merger laws give primacy to economic efficiency (as in Canada) or incorporate economic
efficiency as an element in merger review (as in the United
States), there is significant value in ensuring consistent results
with conclusions that are supported by sound economic prin-

ciples. Economics provides an objective basis for assessing
antitrust issues, which is important when agencies may be
feeling pressure to take into account more political factors,
such as the impact on employment. As new issues emerge,
particularly in terms of the assessment of vertical mergers, or
mergers that can result in significant dynamic efficiencies
and innovation, tools that are used to evaluate economic
efficiency offer the potential for an objective approach to
such assessments, often through sophisticated and quantifiable economic analysis.
Prominence of Efficiencies in Canadian
Merger Review
Canada has a strong track record of crediting efficiencies in
merger reviews, and even clearing transactions that would
otherwise be challenged if not for the claimed efficiencies. In
Canada, primacy is given to economic efficiency as a statutory objective in Section 96 of the Canada Competition Act
(the Act),11 which provides a defense to mergers that are otherwise likely to lessen or prevent competition if efficiencies
from the merger are likely to be greater than and offset the
merger’s anticompetitive effects.12 As the Supreme Court of
Canada recognized in Tervita Corp. v. Canada (Commissioner
of Competition), this efficiencies defense was introduced following a report from the Economic Council of Canada that
“identified economic efficiency as the overriding policy objective” behind reforming the Act.13
The efficiencies defense in Section 96 of the Act recognizes
the important benefits that mergers can generate for the economy through cost savings and economies of scale, which make
the Canadian economy more competitive and more efficient.
At the same time, the provision acknowledges that certain
mergers can also have negative impacts on competition, and
seeks to balance these factors to determine whether a merger
will result in a net economic benefit to the Canadian economy. There is no requirement that efficiencies be passed on to
consumers; therefore, fixed cost savings are an important consideration in addition to variable cost savings. As a result,
efficiencies could save a merger to monopoly in Canada, even
if it leads to higher prices or less choice for consumers.
In economic terms, Section 96 posits a cost-benefit analysis that aims to maximize total surplus (the sum of producer
surplus and consumer surplus) for Canadian society. This
total surplus approach set out in Canada’s statute has led
commentators to call it the “most economically literate”
competition law in the world.14 As set out in the Merger
Enforcement Guidelines, the Bureau will exclude efficiency
gains that would have been achieved through alternative
means even if an order from the Canadian Competition
Tribunal were issued; efficiency gains that would not be
affected by a Tribunal order; gains that are redistributive in
nature (e.g., cost reductions from increased bargaining leverage); efficiency gains that do not accrue to the benefit of the
Canadian economy; and savings resulting from a reduction
in output, service, quality, or product choice.15

Regardless of whether merger laws give primacy to
economic efficiency (as in Canada) or incor porate
economic efficiency as an element in merger review
(as in the United States), there is significant value
in ensuring consistent results with conclusions that
are suppor ted by sound economic principles.

In Tervita, the Supreme Court of Canada confirmed the
importance of efficiencies to Canadian competition law and
held that a transaction cannot be blocked if the efficiencies
outweigh the anticompetitive effects, even if only by a small
amount.16 The Supreme Court of Canada also clarified that,
in a Section 96 case, the Bureau has the burden of quantifying the anticompetitive effects of a merger, while the merging parties have the burden of quantifying the efficiencies.17
Following the Tervita decision, Superior/Canexus was the
first case to be cleared publicly by the Bureau on efficiencies.18
The Bureau had previously referred to efficiencies as a factor
leading it to clear prior mergers,19 but in no prior case had the
Bureau concluded that claimed efficiencies were sufficient to
compensate for a substantial lessening of competition that
would otherwise require a remedy.20 Subsequently, the Bureau
has taken merger efficiencies into account in a number of
cases—including Chemtrade/Canexus 21 and First Air/Calm
Air 22—but it is not clear whether the Bureau would have
sought to block these mergers if not for the efficiencies.23
More recently, the Bureau utilized a different approach
to efficiencies during its review of Superior’s acquisition of
Canwest Propane—a case involving retail distribution of
propane in Western Canada.24 The Bureau’s position statement explains that it took a “market-by-market” approach to
the efficiencies trade-off in Section 96, whereby the efficiencies in each local market were compared to the anticompetitive effects in each local market, rather than across the transaction as a whole.25 We expect that the Bureau’s justification
for this approach is likely that it enables the Bureau to resolve
anticompetitive effects in those markets with few efficiencies,
while allowing merging parties to still achieve efficiencies in
other markets with relatively fewer anticompetitive effects.
The legal basis for this market-by-market approach to the
efficiencies trade-off analysis appears questionable. The word
“market” does not appear in the wording of the efficiencies
defense set out in Section 96 of the Act. The language of
Section 96 also appears to contemplate a single order being
applied to the merger as a whole for the efficiencies trade-off
(rather than separate “orders” in each relevant market).26 A
market-by-market approach to Section 96 was not adopted
in either of the relevant leading decided cases. In fact, the
Tribunal explicitly rejected such an approach in Canada
(Commissioner of Competition) v. Superior Propane, Inc., statS P R I N G
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ing that the efficiencies do not need to exceed the anticompetitive effects in every single market for the efficiencies
defense to apply, as long as the efficiencies exceed the effects
as a whole.27 The Supreme Court of Canada also stated in
Tervita that Section 96 prevents a remedial order from being
issued “if it is found that the merger is likely to bring about
efficiencies that are greater than and will offset the anticompetitive effects resulting from the merger.” 28 This suggests
that the efficiencies trade-off is to be carried out across the
merger as a whole rather than separately for each market,
which is consistent with the plain reading of Section 96.29
Primacy of Consumer Welfare in U.S.
Merger Reviews30
The U.S. Horizontal Merger Guidelines recognize the significant benefits that efficiencies can create for consumers,
including “lower prices, improved quality, enhanced service,
or new products.” 31 While efficiencies have been recognized
by U.S. jurisprudence, unlike in recent decisions in Canada,
they are rarely endorsed as a defense that will save an otherwise anticompetitive merger.32 In the United States, the efficiencies defense generally lands like a dubious alibi—necessarily considered but very seldom credited.
This is because U.S. “antitrust laws give competition, not
internal operational efficiency, primacy in protecting customers.”33 Efficiencies are assessed as part of the overall analysis of anticompetitive effects, and the Horizontal Merger
Guidelines state that a merger will not be challenged where
cognizable efficiencies exist such that the merger is not likely
to harm customers.34 In economic terms, efficiencies in the
United States are effectively assessed under a consumer surplus
standard, where the focus is on the direct impact on consumers. This creates tension with the Canadian approach,
which, as determined by the Supreme Court of Canada, also
takes producer surplus into account.35
The Horizontal Merger Guidelines note that efficiencies are
most likely to make a difference to the U.S. agencies’ analysis of a merger when the likely anticompetitive effects are not
significant in the first place. Efficiencies will therefore “almost
never justify a merger to monopoly or near monopoly.” 36
The roots of U.S. skepticism toward the efficiencies
defense originated in early cases, such as FTC v. Procter &
Gamble Co., where the Supreme Court held that “[p]ossible
economies cannot be used as a defense to illegality. Congress
was aware that some mergers which lessen competition may
also result in economies but it struck the balance in favor of
protecting competition.” 37
While subsequent courts have acknowledged the possibility of an efficiencies defense, they have mostly done so grudgingly and with little inclination to actually credit relevant
claims.38 In St. Alphonsus Medical Center—Nampa Inc. v. St.
Luke’s Health System, Ltd., the U.S. Court of Appeals for the
Ninth Circuit noted that “a defendant can rebut a prima facie
case with evidence that the proposed merger will create a
more efficient combined entity and thus increase competi6 6
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tion.” 39 However, the Ninth Circuit nonetheless rejected the
defendants’ efficiencies defense and, looking beyond the case
immediately before it, also stated that “we remain skeptical
about the efficiencies defense in general and about its scope
in particular.” 40
More recently, the U.S. Court of Appeals for the D.C.
Circuit affirmed the district court’s decision blocking the
proposed Anthem/Cigna merger. The focus on appeal was
the lower court’s treatment of Anthem’s efficiencies defense,
and the D.C. Circuit questioned whether efficiencies are a
viable legal defense under Section 7 of the Clayton Act in
light of Procter & Gamble.41 The D.C. Circuit ultimately
declined to determine whether efficiencies could save an otherwise illegal merger and went on to consider but ultimately discounted the efficiencies presented by Anthem.42
The D.C. Circuit found that Anthem’s claimed efficiencies were not merger-specific because Anthem failed to show
that it could not have achieved the efficiencies on its own
absent the merger.43 This approach is consistent with the
Horizontal Merger Guidelines, which require that efficiencies
not be achievable through other less anticompetitive means.44
In Canada, by contrast, merger-specificity simply requires
that efficiency gains would not have been achieved absent the
merger,45 and does not depend upon whether such gains
could theoretically have been achieved in another, less anticompetitive way.46
While the efficiencies defense faces serious challenges when
a transaction ends up in a U.S. courtroom, they are relevant
to the prosecutorial discretion of the antitrust agencies. The
revisions made in 1997 to the 1992 Horizontal Merger Guidelines were intended to bolster the relevance of the efficiencies
defense in merger review,47 and the 2010 Horizontal Merger
Guidelines largely echo this.48 However, despite the recognition by the U.S. antitrust agencies that efficiencies are relevant
to enforcement decisions, it can be difficult to gauge just how
influential such efficiencies actually are in practice.49 Looking
forward, it also remains to be seen how the Trump administration will treat efficiencies, as Republican-led antitrust agencies have historically given more credence to such claims.
Even though there is some resistance to taking efficiencies
into account in horizontal mergers, there has been a greater
willingness to accept efficiencies in the context of vertical
mergers and innovation markets given the consumer welfare
standard of U.S. antitrust law. For instance, the elimination
of double-marginalization from vertical mergers tends to
lower the prices paid by consumers, while innovation leads to
new or higher quality products and services for consumers.50
For example, the Federal Trade Commission cleared the
Synopsys/Avant! merger in 2002 partly based on the potential efficiencies resulting from integrating Synopsys’ front-end
and Avant!’s back-end electronic design automation tools for
the design of integrated circuits.51
With respect to innovation, the Horizontal Merger Guidelines state that the U.S. agencies will consider innovation,
including the ability of merged firms to more effectively carry

out research and development activities. Even though the
U.S. agencies view such efficiencies as “generally less susceptible to verification and may be the result of anticompetitive
output reductions,” 52 the FTC cleared Genzyme’s acquisition of Novazyme in 2004 partly on the basis that the complementary skills and expertise of each firm would accelerate
the development of a drug for the treatment of Pompe disease.53 Similarly, in 2011 the DOJ considered Google’s claim
that its acquisition of ITA would allow Google to innovate
more effective flight search services. The DOJ ultimately limited its required remedy to retain the claimed efficiency.54
Scope for Greater Consideration of Efficiencies in
Canada and the United States
While Canada now has a well-established body of cases in
which efficiencies considerations have played a prominent
(and in some cases dispositive) role, each of the cases entailed
a predominantly horizontal theory of harm. This has required
a somewhat predictable trade-off analysis comparing the cognizable efficiencies under Section 96 and the anticompetitive
effects (deadweight loss) arising from the horizontal aspects
of the merger. To date, neither the Bureau nor the courts in
Canada appear to have addressed whether or how to utilize
the Section 96 framework in the context of vertical integration issues or other theories of harm/efficiency, such as harm
or benefit to innovation. The Section 96 framework is well
positioned to assess these types of antitrust issues, and this
could represent the next frontier for mergers relying on the
efficiencies defense in Canada. While questions remain on
how vertical issues or innovation aspects of a merger would
ultimately be addressed under Section 96, the framework
for assessing these topics is foreshadowed in the Bureau’s
Merger Enforcement Guidelines and other materials.
For example, a key question for future merger reviews in
Canada and the United States is how efficiencies arising
from vertical integration should be assessed. The Bureau’s
Merger Enforcement Guidelines note that vertical mergers
“frequently create significant efficiencies,” and refer to the
elimination of double marginalization as an example.55 In
Canada, it is not clear whether the elimination of double
marginalization would be treated as an increase in allocative
efficiency or as a reduction in the anticompetitive effects
brought about by a merger.56 While this distinction should
not matter for purposes of the outcome of the efficiencies
trade-off, it may matter from a legal standpoint whether
the Bureau has the burden of quantifying the anticompetitive effects. In Tervita, the Supreme Court of Canada held
that the Bureau only has the legal obligation to quantify the
anticompetitive effects when the efficiencies defense in
Section 96 is invoked, but does not need to do so for purposes of determining whether a merger will lead to a substantial lessening of competition under Section 92.57
Although it remains an open question whether the Bureau
has an obligation to quantify the anticompetitive effects for
vertical mergers resulting in an elimination of double mar-

ginalization (but no other efficiencies), the procompetitive
aspects of vertical mergers are well established.58 The exercise
of quantifying anticompetitive effects ensures that these procompetitive factors are properly taken into account. This
suggests that the Bureau should be obligated to quantify the
anticompetitive effects of vertical mergers before the Tribunal,
regardless of whether the elimination of double marginalization is treated as an increase in efficiency or reduction in anticompetitive effects.
Similarly, dynamic efficiencies result in substantial
improvements to long-term social welfare,59 which suggests
that dynamic efficiencies should readily be taken into account
in merger review. As Gary Roberts and Steven Salop explain,
“Efficiency improvements are not static, one-time-only
events. Rather, they occur as part of a rich dynamic process
in which efficiency improvements are introduced for private
gain but then frequently stimulate competition that creates
significant spill-over benefits for consumers.” 60
In Canada, the Bureau’s Merger Enforcement Guidelines
note that the Bureau assesses dynamic efficiencies, such as
the introduction of more efficient processes and improvements in product quality and service.61 Moreover, the Bureau’s 2015–2018 Strategic Vision states that the Bureau will
enforce the Act to ensure that “innovative business models are
encouraged.” 62 However, this does not appear to have been
taken into account by the Bureau in recent merger reviews,
and we are not aware of any mergers the Bureau has cleared
on dynamic efficiencies that would otherwise have been challenged. Canadian authorities would benefit from the jurisprudence in the United States on vertical mergers and innovation in considering such factors.
In the United States, the ongoing uncertainty regarding
the role of efficiencies has the potential to result in divergent
outcomes from those of Canada. The U.S. courts and
enforcement agencies appear to recognize that efficiencies
can lead to lower prices and higher quality goods and services for consumers, but lack a concrete and consistently applied
framework for incorporating and crediting efficiencies. In
this respect, the United States may learn from the benefits
observed in Canada from clearly quantifying anticompetitive
effects and cognizable efficiencies, which provides a more
objective basis for determining whether the consumer surplus
standard has been satisfied.
There may also be analytical rationales in the United States
to giving greater weight to efficiencies in certain contexts
where the consumer welfare impact of a transaction is less
stark. These may include cases involving intermediate products (e.g., a merger of companies that produce a small input
into a larger consumer-facing product), large customers,
and/or bargaining between sophisticated parties (large buyers and sellers) where a price increase may result in a transfer
of economic surplus but does not have a significant impact
on the consumer surplus of the end-customers.
A further topic that both the United States and Canada
will confront in the near future relates to merger reviews that
S P R I N G
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require consideration of the potential competitive effects arising from the use of data. Here too, efficiencies considerations
may be able to play a useful analytical role. For instance, a
merged firm may be able to more efficiently use the combined data set than either merging party could individually.
Or it may prove to be more economically efficient for a
merged company to utilize a data set (e.g., because of network
effects) rather than requiring a merged firm to allow access to
the data by competitors. These are important issues that are
at the heart of antitrust analysis
The extent to which efficiencies will be taken into account
in future merger reviews remains an ongoing question. Agencies in Canada and the United States have much that they can
learn from each other’s jurisprudence regarding the consideration of efficiencies in merger review.
Best Practices for Merger Efficiency Claims
The role of efficiencies in merger review routinely generates
significant debate in antitrust circles and, over the last 20
years, the role of efficiencies has emerged as one of only a few
substantive differentiators between merger review in Canada
and the United States. In Canada, efficiencies can be used as
a defense to preclude the blocking of a merger that might otherwise result in a substantial lessening or prevention of competition. In the United States, efficiencies are assessed as one
of several evaluative factors that help determine whether a
transaction will result in a substantial lessening or prevention
of competition, and typically need to be passed on to consumers in order to impact the merger review, but even then
the real impact is often unclear. Each jurisdiction has wrestled with the role that efficiencies should play within its
respective legal and policy framework.
Despite the differences between treatment of efficiencies
in the United States and Canada during merger reviews, efficiency claims remain an important strategy for advocates on
both sides of the border in any given cross-border case. Best
practices include:
䡲 U.S. and Canadian counsel should coordinate closely and
early in the preparation of efficiencies arguments in each
jurisdiction as there will be many areas of overlap in the
types of efficiencies that count, such as variable cost savings.
䡲 The different criteria in each jurisdiction, however, mean
that certain types of efficiencies may be relevant in one
jurisdiction but not the other, likely requiring a different
expert report in each jurisdiction.
䡲 The Bureau, in particular, prefers to see efficiencies reports
early in the merger review process when parties are relying
on the efficiencies defense, which will require the preparation of efficiencies materials earlier on in the process.
While there are differences in how they are considered and
applied in practice, there is a significant and legitimate scope,
or at least the possibility of such scope, for efficiencies in
merger reviews in Canada and the United States. In matters
involving likely cross-border reviews, merging parties and
6 8

·

A N T I T R U S T

S T O R I E S

their counsel would be well-advised to consider efficiencies’
role in the overall regulatory strategy early, particularly in
cases where the differential treatment in the United States and
Canada could be outcome determinative. 䡵
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A

N T I T R U S T M E R G E R A N A LY S I S
involves predicting how a merger will change
the future course of competition in a market,
focusing in particular on the merger’s impact
on consumers. The substantial lessening of
competition from a merger is thought to lead to potentially
harmful effects on multiple dimensions: higher prices, lower
quality, and/or lower rates of innovation.
In spite of widespread acknowledgment of the potential
for multi-faceted impact, the evaluation of competitive effects
of horizontal mergers has tended to have a greater focus on
the impact of the merger on price competition, as compared
to its dynamic impact on innovation. Historically, the presence of innovation has been considered in connection with
the assessment of price effects as an offsetting procompetitive
efficiency resulting from a merger. However, when innovation
is a critical feature of competition between the merging parties, a merger may have implications for competition outside
of any observable price effect by impacting the incentive of
the merging parties to engage in innovation. Moreover, in
these instances, current market shares and competition from
existing rivals within a relevant market may not fully capture
the impact of the merger on future market performance.1
The historic focus on price effects was driven, in part, by
lack of consensus in the academic literature on the effects of
competition on innovation,2 leading to greater uncertainty
among competition authorities on how innovation effects
ought to be incorporated into merger review outside of efficiencies.3 Without any clear direction on the relationship
between competition and innovation, merger enforcement
decisions were based on limited analysis examining how
mergers might impact innovation.
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In recent years, the analysis of innovation effects on future
competition, outside of its implication for price effects, has
experienced a revival in merger review. In the United States,
reflecting current agency practice, the 2010 Horizontal Merger Guidelines formalized the role of innovation in merger
review by moving it from solely being a merger efficiency
consideration to advocating for its inclusion when assessing
competitive effects.4 Similarly, innovation effects are referenced throughout the European Union horizontal (and nonhorizontal) merger guidelines 5 in the context of competitive
effects and efficiencies.6 The result has been a more robust
trend in recent merger enforcement as it relates to innovation
particularly in the EU, but also in the U.S., whereby innovation is not only considered more prominently in the regulatory agencies’ assessment of competitive effects, but is also
put forward as a reason to challenge mergers in courts.
In this article, we discuss the specific economic mechanisms underlying how mergers might affect the merging parties’ incentives to innovate ex post.7 We then discuss these
mechanisms in the context of several illustrative merger
reviews and challenges brought by U.S. and EU antitrust
authorities where concerns about innovation played a meaningful role in the agency’s decision to challenge the merger.
And, finally, to provide specific guidance to antitrust practitioners on navigating agency investigations where innovation
concerns may feature prominently, we discuss the evidence
and analyses used by the antitrust agencies to assess innovation effects in recent merger reviews.
Incorporating Innovation Effects into Merger
Analysis: Conceptual Background
In analyzing any competitive effect of a merger on innovation, the fundamental inquiry is whether the merger significantly changes the incentives of the merging parties to invest
in innovation. From a firm’s perspective, the incentive to
innovate is driven by the additional profit earned if it were to
invest in innovation, compared to a scenario where it does
not. The effects are not restricted to situations where the
two merging parties currently compete against each other in
a product market. Rather, they also can be seen in cases of
potential competition where the merging parties are not
product market rivals at present or where the product with
respect to which there would be expected competition

between the parties does not yet exist. Potential competition
in a product market may still translate into actual competition in so-called innovation markets.
A merger can influence the additional profits related to
innovation through several general mechanisms: (1) an “indirect effect” driven by the merger-induced change in product
market competition; (2) a “direct effect” driven by the merger-induced change in innovation competition; and (3) efficiencies. Ultimately, the net impact of a merger on the incentives and the ability of the merged entity to innovate will
depend on a comparison of the competitive effects of the
merger on innovation with any innovation-related efficiencies
derived from the merger.
Indirect Effect of a Merger on Innovation Incentives.
The traditional assessment of horizontal mergers considers
the loss of competition between rivals in a product market
and the corresponding impact on their incentive to raise
prices. The indirect effect of a merger on innovation considers the effect of the loss of competition between the merging
parties in a product market on the incentive of a merging
party to innovate in that product market. This indirect effect
arises when reduced price competition between the parties
post-merger results in higher prices in a relevant product
market. In particular, if the merging firms are product-market rivals, then one of the firms may find it optimal to launch
its innovative product 8 post-merger at a higher price than
would have been possible absent the merger.9 This indirect
effect is complex because a merger changes pricing incentives
not only after, but also before the innovation.
In other words, the merger changes not only the pricing
incentives for the new product, but also for the existing products of the innovating merging party. In this case, one needs
to take into account not only the difference in profits on the
new product with and without the merger but also the difference in the cannibalization of the existing products of the
innovating merging party with and without the merger. In
addition, the merger induces the innovating merging party to
internalize the effect that the introduction of its new product has on the profits earned on the sale of the merging partner’s existing products.10 Both effects (the reduction in price
competition and the cannibalization of sales) are two sides of
the same coin: without the threat of cannibalization of each
other’s sales, there would be no incentive for the merging parties to raise the price at which their new product is offered.11
Whether the indirect effect of a merger on innovation is
positive or negative (i.e., if it enhances or restricts innovation)
ultimately depends on how the merger impacts the difference
in the merging parties’ profits before and after the innovation.12
This is best illustrated through a stylized example.
Consider two firms, A and B. Both firms sell existing
products that consumers consider to be substitutes. Firm A
is investing in innovation to produce a variant of its existing
product that would still compete with Firm B’s product but
would also appeal to a different set of consumers. How would

a merger between these firms impact Firm A’s incentives to
continue investing in innovation?
Let us consider a scenario where Firm A and Firm B have
different innovation capabilities and/or whereby Firm B has
not historically launched any innovative or variant product
lines. Because the merger would lead to less intense competition between a new product variant launched by Firm A and
the existing substitute products sold by Firm B, the merged
entity could realize greater revenues (and thus, gross profits)
on the new product variant by charging a higher price for it,
compared to the price at which it would have been sold butfor the merger. This results in an increased incentive for Firm
A to innovate in the product line. This effect needs to be balanced against the softening effect that the merger has on
competition between Firm A’s and Firm B’s existing products,
which results in a reduced incentive to innovate. This complex interaction in competition between new and existing
products could lead to an overall positive or negative effect on
innovation incentives.
This conceptual framework has been employed by both
U.S. and EU regulators in recent merger challenges.
For example, in its 2014 challenge of the merger between
Verisk Analytics, Inc. and EagleView Technology Corp., the
Federal Trade Commission argued that the merging parties
not only competed in the relevant product market (rooftop
aerial measurement products), but also competed to offer
innovative new products within this market. The FTC pointed to Verisk, which was a recent entrant into the relevant
product market and was, at the time, developing a higher resolution product to compete with EagleView’s existing product line. The FTC was concerned that post-merger, Verisk
would have had “less incentive to develop new and better
products.” 13
Similarly, in its 2015 review of the acquisition of the
Thermal Power, Renewable Power Grid businesses of Alstom
by General Electric, the European Commission argued that
the merger would have reduced direct competition between
GE and Alstom for certain types of frames used in heavy duty
gas turbines (HDGT) and that the parties would also have a
reduced incentive to innovate to develop upgrades for those
HDGT frames. Furthermore, the EC also expressed concern that any reduction in the incentive to innovate by the
merging parties would have a spillover effect, reducing the
incentives of other rivals to innovate.14
Likewise, in its 2015 review of the acquisition of GlaxoSmithKline plc’s portfolio of oncology products by Novartis
AG, the EC expressed concern that the acquisition would
result in reduced incentives for Novartis to continue to conduct clinical research and develop products for the treatment
of cancer.15 At the time of the merger, both parties were
developing a pair of B-Raf and MEK (protein) inhibitors for
the treatment of a number of advanced cancers. Roche was
the only other rival that was also developing these protein
inhibitors. The EC expressed concern that because GSK had
a lead in the development of the pair of inhibitors for the
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treatment of skin cancer, the merged entity would have abandoned Novartis’ whole clinical research program, including
for a cancer (uveal melanoma), where the merging parties’
programs did not overlap.16
Direct Effect of a Merger on Innovation Incentives.
More fundamentally, a merger may have a direct effect on the
incentives of the merging parties to innovate. The direct
effect on innovation incentives differs from the indirect effect
in that the indirect effect focuses on how the merger impacts
incentives to innovate by modifying product market competition between the merging parties, while the direct effect
focuses on how the merger affects competition between the
merging parties to innovate.17 Although the source of the
change in the incentives to innovate is different, the harm to
competition for direct and indirect effects is the same—loss
of new products or delay in their introduction.
The direct effect on innovation incentives can be best
illustrated by a patent race to establish a new market, in
which only the pioneering player will thrive (a so-called winner-take-all market). In the race for a winner-take-all market,
the indirect effect on the incentive to innovate is not applicable because the products of the merging parties will never
be sold next to each other in the market. At the same time,
the direct effect is present because the innovation success of
one merging firm means the innovation failure of the other
merging firm. Whereas before the merger this “crowding out
effect” is not taken into account by the merging parties, it will
be taken into account by the merged entity, leading to an
overall reduction in the incentive to innovate.
This reduction in the incentive to innovate could lead to
consumer harm at different time horizons, either manifesting
itself in the form of lower incentives to continue developing
products that are already in the pipeline (short to medium
term) or in the form of lower investments in R&D for new
or future products (medium to long term).18 The harm to
consumers is derived from a possible delay in the introduction of new products and/or a possible reduction in the overall rate of innovation in an industry.19 This effect of a merger on innovation is strongest when the merging parties are
close innovation rivals and represent substantial sources of
innovation in a market that is concentrated and expected to
remain so because of high barriers to entry.
The direct effect of a merger on innovation can also be
procompetitive, with a merger leading to a stronger incentive
for the merging parties to invest in innovation. This could
happen in industries where innovation manifests itself in
successive generations of technology, with each generation
having the potential to displace the previous one as the standard. In this case, the innovations of the merging parties
may not be in head-to-head competition with each other
but may complement each other. If this is the case, a merger between innovators may make one merging party appreciate how its innovation effort would enhance the future
profits of its merger counterpart, thus increasing the incentive to innovate.
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Like the indirect effect, the direct effect conceptual framework has been employed by both U.S. and EU regulators in
recent merger challenges.
For example, in 2013, the U.S. Department of Justice
investigated the announced merger between Applied Materials and Tokyo Electron, “two of the world’s largest providers
of the tools that are used to manufacture semiconductor
chips.” 20 The DOJ described the competition between
Applied Materials and Tokyo Electron as “dynamic where
firms win or lose successive waves of innovation developments.” 21 The DOJ pointed to the merging parties’ capabilities, historical experience, engineering staff, and established
R&D facilities as giving them an advantage over smaller
competitors “to develop the new tool as well as the financial
resources (R&D budgets) to take on more risky projects
and persevere through setbacks.” 22 The DOJ argued on this
basis that the parties were the likeliest, if not the only, tool
manufacturers capable of competing (innovating) to solve
future problems faced by semiconductor manufacturers.
As a result, the DOJ concluded that such competition to
innovate and develop new tools would have been lost postmerger.
In Dow/DuPont,23 the EC extended its review to products
that had not been discovered yet and to innovation competition in the medium to long term. The EC’s investigation in
Dow/DuPont pertained to, among other products, formulated crop-protection products, i.e., pesticides. Pesticides can be
distinguished by the crop that they are meant to protect, the
pest from which they are meant to protect it against, and the
timing of their application. In light of the increasing resistance of pests to existing products and the increasingly stringent regulatory standard on toxicity, pesticides are subject to
continuous innovation. According to the EC, the market for
pesticides was characterized by the presence of five truly global players, each of which was fully integrated from product
discovery to marketing.
The EC’s review of Dow/DuPont focused on both direct
and indirect effects of the proposed merger on innovation
incentives.24 In particular, employing an approach reminiscent of the “innovation markets” framework in the economic literature,25 the EC considered both innovation competition in “innovation spaces,” defined by lines of research/early
pipeline products, and innovation competition “at the industry level.” In other words, the EC was concerned that the
merger would have reduced not only competition in specific research areas where both parties were active but also competition in the crop protection industry overall, irrespective
of the presence or absence of current and future overlaps in
individual product markets and overlaps in lines of research/
early pipeline products. Once the EC had assessed market
structure in the pesticides industry, and established the
importance of patents in measuring innovation, it focused its
investigation on the closeness of the merging parties as competitors in innovation, on the basis of its analysis of patenting patterns.26

The EC was concerned that the merged entity would have
reduced competition and therefore innovation effort at both
the innovation-space and the industry level, and judged that
this concern was corroborated by ordinary course of business
documents, according to which the merged entity would have
cut down on innovation inputs and output targets. According
to the EC, innovation efforts undertaken by rivals would
not have offset such reductions, either because they were not
effective enough in the overlapping innovation spaces (the
three other global integrated firms) or because they were
regionally focused (firms in Japan).27
Assessing Efficiencies When Innovation Effects Are
Present. In reaching a final assessment on innovation effects,
regulators compare the potential competitive harm stemming from a direct or an indirect reduction in the incentives
of the merging parties to innovate with potential innovation-enhancing efficiencies generated by the merger. In this
way, the analysis very much follows the traditional approach
taken in merger analysis in weighing any procompetitive efficiencies against any adverse competitive effects resulting from
the merger.
One way in which a merger might have a beneficial impact
on innovation incentives is by enhancing the extent to which
a merging party can capture the benefits generated by its
investments in innovation, as opposed to having these benefits captured by its merging partner or other rivals. This
notion, termed appropriability, is well-recognized in the economic literature and is particularly relevant in industries with
ineffective intellectual property protection.28 Appropriability
is impacted by the number of rival innovators––that is, the
smaller the number of rival innovators, the higher the probability that a firm will be able to capture a large share of the
additional value from its innovation without concern that
another firm would imitate its innovation and launch a competing product. Such enhanced appropriability resulting from
a merger can thus be a procompetitive efficiency related to
innovation.
A merger could also have a beneficial impact on innovation through other efficiency-related mechanisms, such as
realization of economies of scale and scope, which motivates
the merging parties to undertake investments in R&D that
they would not have undertaken otherwise. If the merger
involves firms selling and developing products that are complements, better coordinated pricing in the aftermath of the
merger could lead to increased profitability, and therefore
increased incentives to innovate. Finally, if the merging parties have different best practices and capabilities that can be
combined to increase the likelihood of successful innovation, that could be an important merger-related efficiency as
well.29
While a merger could lead to significant innovation-related efficiencies, such efficiencies are typically subject to a
high standard of proof by the antitrust agencies, in that, in
the language of the European and U.S. agencies, they must
be merger-specific, verifiable, cognizable, and passed on to

consumers.30 The traditional imbalance in the standard of
proof between procompetitive and anticompetitive merger
effects is exacerbated in mergers involving innovation effects
given that innovation is an intrinsically uncertain activity.
In particular, given that the development of new products
involves a large degree of uncertainty, and that in many cases
products in various stages of development might never actually make it to market, the task of determining overlap in
future products and assessing overall competitive effects net
of efficiencies on the basis of that overlap is a daunting one.
In addition, balancing anticompetitive and procompetitive
effects of the merger on innovation would require balancing
any possible efficiencies generated by the merger with the
potential anticompetitive effect discounted by the probability of that effect being realized.
When Are Innovation Effects Likely to
Be of Concern?
The preceding discussion outlines the various mechanisms by
which a merger might have an impact on competition when
the level of innovative activity is itself considered to be an
important measure of market performance. A proposed
merger under review by the antitrust agencies will likely raise
greater concerns regarding a possible adverse impact on innovation if either the direct or the indirect effects, or both, act
to reduce the incentive to innovate post-merger, in conjunction with a lack of (or a weak case for) countervailing efficiencies.
As a practical matter, this implies that a merger will lead
to significant concerns regarding innovation if the following
hold true.
䡲 Importance of innovation in the industry: Innovation is a key
measure of market performance in the industry, underscoring the need for going beyond a static analysis of competition focused on price effects alone.
䡲 Innovation competition between the parties: The merging
firms are important sources of innovation and compete
closely in that space to be the first one to establish a new
market, implying that stronger negative direct effects are
likely. This competition can be at the level of products
being developed, products being discovered, or in terms of
broader innovation capabilities. However, the more distant
the merging parties’ products are from being launched, the
more difficult it is—for outside observers as well as for the
merging parties themselves—to determine how closely
they will compete in (or for) the product market and thus
to what extent the merger will affect the parties’ incentives
to innovate.
䡲 Product market competition between the parties: A merging
party is developing a product that would enable it to compete in a product market in which its merger partner is
already present.
䡲 Alternate sources of innovation: The merging firms have
only a few rivals (actual or potential) that provide competition on innovation.
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䡲 Efficiencies: The effect of the merger on appropriability is
somewhat limited due to, say, effective intellectual property rights.
Types of Evidence Used to Assess
Innovation Effects
Assessing the effect of a merger on innovation is substantially more demanding than determining the effect of a merger
on the price of existing products. In particular, the assessment of innovation effects not only requires examination of
market structure and market characteristics (to determine
strength of entry barriers, for example) but also requires determination of the extent to which the merging parties compete
in innovation efforts, and the degree to which the merger
might have a direct or indirect impact on these efforts.
Evaluating the indirect effect of a merger on the incentives
to innovate entails in the first place a traditional analysis of
profit margins and diversion ratios between the merging parties’ products, albeit in a more sparsely populated empirical
environment, given there are no data on sales of new products. The analysis of the indirect effect, however, does not
stop here, since it also involves analyzing the parameters governing the sunk costs of product development to determine
the profitability of the development and sale of the new
products.
Evaluating the direct effect on the incentives to innovate
and innovation efficiencies is even more complex because it
entails determining how firms compete in innovation, an
undertaking that requires understanding the nature and evolution of R&D investments and efforts not only by the merging parties, but industry wide.
Antitrust agencies have relied on a variety of sources of evidence in making these determinations. These include:
䡲 Ordinary course documents: Documents generated by the
parties during the ordinary course of business (including
board presentations, strategic plans, and market studies)
can be used to assess the nature of innovation in the industry and the degree to which innovation is targeted towards
specific product lines and, more importantly, to infer the
extent to which the merging parties are close competitors
in innovation and track each other’s activities closely in
that space. The EC relied heavily on ordinary course documents in its review of Dow/Dupont to conclude that the
parties competed “head-to-head for a significant number
of innovation spaces” and that the merger would therefore
likely lead to the “discontinuation, delay or reorientation
of the parties’ existing overlapping lines of research and
pipeline products.” 31 This was also the case in the FTC’s
2014 challenge in Verisk/EagleView, where ordinary course
business documents discussing the ongoing innovation
and competition between the parties underscored the
FTC’s concerns regarding the impact of the merger on the
parties’ incentives to continue to innovate.32
䡲 Transaction-related documents: Internal documents generated as part of the evaluation of the transaction might
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also be used to assess the impact on innovation. For example, post-integration planning documents discussing proposals to integrate R&D activity or revise innovation output targets post-merger could be used by competition
authorities as evidence of direct harm to innovation competition, as was the case in the EC’s review of the merger
between GE and Alstom.33
Historical competition between the merging parties: As is
the case with typical merger analysis, historical competition between the merging parties can provide insight into
whether the merger would impact the parties’ incentive to
innovate post-merger. In the DOJ’s 2013 review of Applied
Materials/Tokyo Electron, the DOJ identified the parties’
historical competition to innovate and create product
lines—specifically to solve a tooling problem identified by
a semiconductor manufacturer—as a key consideration in
how the merger might impact this innovation going forward.34 This was compounded by the fact that the merging parties were identified as the only two entities capable
of addressing the tooling problems identified by the semiconductor manufacturers.
Analysis of patents: Given the inherent difficulty in measuring output from innovation-related activity, an analysis
of patents can be particularly helpful in assessing innovation effects. Such an analysis could be helpful not just in
determining whether the merging parties are key innovators, but also in assessing the extent to which the industry
is concentrated from an innovation standpoint. For example, in its review of Dow/Dupont, the EC analyzed the
merging parties’ patent portfolios to argue that they were
“more important innovation competitors at industry level”
than suggested by their market shares and R&D expenditures.35 This conclusion was based on the finding that the
merging parties had a particularly strong presence in highquality patents, with quality of a patent being measured by
the number of citations it receives in future patents.36
Opinion of industry experts: Competition authorities might
consult industry experts in forming an opinion as to
whether a proposed merger might have an adverse impact
on innovation, particularly in situations where there is
limited information available in the form of precedent or
relevant past patent activity. For example, in its review of
Novartis/GSK Oncology, the EC consulted “Key Opinion
Leaders” as part of its investigation to conclude that the
merged entity would abandon Novartis’ clinical research
program.37
Opinion of customers: Competition authorities might consult customers of the merging parties to assist them in
forming an opinion about how or whether the proposed
merger would have an adverse impact on innovation. For
example, the opinion of customers as to whether other
rivals—current or future—would be in a position to compete with yet-to-be-developed products was a key component of the FTC’s analysis in its review of the 2013
merger between Arbitron Inc. and Nielsen Holdings N.V.

In its review, the FTC reasoned that customers identified
the merging parties as the “best positioned to compete in”
national syndicated cross-platform audience measurement
services.38
Conclusion
Recent enforcement actions in the U.S., and particularly in
the EU, have highlighted the willingness of enforcement
agencies to review and challenge mergers on the basis of the
projected adverse impact of the merger on incentives of the
merging parties to innovate. Both direct and indirect effects
of the merger on innovation incentives appear to have played
a role in the agencies’ decision-making process. As such, it is
necessary for merging parties to understand the specific
mechanisms behind how a merger might impact innovation,
and to develop support for these mechanisms (or the lack
thereof ) using the facts of the case at hand.
Given this trend, antitrust practitioners will be well-served
to focus early in the merger review process on potential innovation concerns. Critically, it is important for practitioners to
anticipate the types of evidence the agencies may rely on in
their assessment of innovation effects, particularly pertaining
to head-to-head competition in innovation between the
merging parties. Relatedly, on the efficiencies front, practitioners need to pay early heed to evidence supporting the
merging parties’ claims regarding the proposed transaction’s
role in enhancing innovation incentives.
At the current time, there appears to be somewhat of a
divergence between the U.S. and the EU in their approach to
assessing innovation effects and, in particular, in the extent
to which each regulatory regime is willing to define strict
innovation markets as in the EC’s recent approach in Dow/
DuPont. This implies that a one-size-fits-all approach might
not be as effective when dealing with mergers involving
multi-jurisdictional reviews.
Looking forward, the trend in enforcement decisions coupled with the recent stream of economic literature studying
innovation effects points to a regulatory environment where
concerns regarding the impact of transactions on innovation
will continue to play a major role in merger review.䡵
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